IN THE UNITED STATES BANKRUPTCY COURT
FOR THE DISTRICT OF DELAWARE
IN RE: Chapter 11

)
)
INTEGRATED HEALTH SERVICES, ) Case Nos. 00-389 (MFW)
INC., et al., ) through 00-825 (MFW)
)
)
)

Debtors. (Jointly Administered Under

Case No. 00-389 (MFW))
OPINION!

Before the Court are the Motions of Abe Briarwood
Corporation (“Briarwood”) to Compel the Debtors to Comply with
the Stock Purchase Agreement and to Permit it to Release Certain
Funds Held by it in Escrow. The IHS Liquidating LLC (the “LLC”)
opposes both Motions and has asserted counterclaims against
Briarwood. After considering the evidence presented at trial and
the briefs of the parties, the Court will deny Briarwood’s
Motions and the majority of the LLC’s counterclaims. The Court
will schedule a status hearing on the LLC’s remaining

counterclaim.

I. BACKGROUND

Integrated Health Services, Inc. (“IHS”) and its related
entities (collectively “the Debtors”) filed voluntary petitions

for relief under chapter 11 of the Bankruptcy Code on February 2,

' This Opinion constitutes the findings of fact and
conclusions of law of the Court pursuant to Federal Rule of
Bankruptcy Procedure 7052, which is made applicable to contested
matters by Federal Rule of Bankruptcy Procedure 9014.



2000. In late 2002, the Debtors negotiated a stock purchase
agreement to sell substantially all their businesses and business
assets. That agreement was, however, subject to higher bids and
an auction was held on January 22, 2003, at which time Briarwood
was the successful bidder. On January 28, 2003, the Debtors and
Briarwood executed the Stock Purchase Agreement (the “SPA”). By
Order dated March 13, 2003, the Court approved Briarwood as the
successful bidder and authorized the Debtors to perform the SPA
upon consummation of the Debtors’ Amended Joint Plan of
Reorganization (“the Plan”), which was filed that same date. The
Plan was confirmed by Order entered on May 12, 2003. Pursuant to
the Plan and the SPA, the Debtors transferred substantially all
their assets and liabilities into two operating subsidiaries and
sold the stock of those subsidiaries to Briarwood. (Ex. B-1 at §
5.9(b).) Closing occurred on the SPA on September 2, 2003,
effective as of August 29, 2003 (the “Closing”).

Subsequent to the Closing, numerous issues arose regarding
various provisions of the SPA. On December 8, 2004, Briarwood
filed its Motion to compel the Debtors to comply with the SPA.
The LLC, successor to the Debtors under the Plan, opposed the
Motion and filed a cross motion for affirmative relief. Evidence
was presented at hearings held on July 13 and August 10, 2005.
The matter was thereafter continued several times with respect to

one of the LLC’s counterclaims and has never been concluded on



that issue. Post-trial briefs on the other matters were filed on
October 21, 2005. The LLC filed a motion for authority to file a
supplemental brief, which was opposed by Briarwood. The Court
will grant the LLC’s motion and consider the supplemental brief.
On January 20, 2006, Briarwood filed a Motion for authority
to release certain funds which had been paid by the United States
Centers for Medicare and Medicaid Services (“CMS”) to the LLC in
late 2005 and placed in escrow pending resolution of the earlier
Motion. The LLC filed a response opposing release of those funds
to Briarwood. A hearing on that Motion was held on February 7,
2006, at which time the parties requested that the Court decide

the two Motions at this time.

IT. JURISDICTION

This Court has jurisdiction over this matter as a core

proceeding pursuant to 28 U.S.C. §§ 1334 & 157 (b) (2) (A), (B),

ITI. DISCUSSION

Briarwood’s Motions raise five claims for which Briarwood
argues the LLC should reimburse it under the terms of the SPA:
(1) approximately $2 million in trust fund taxes for employee
wages that accrued pre-Closing and but which Briarwood had to pay

after Closing; (2) $9.1 million in payments due by Georgia



Medicaid authorities which were offset against sums owed by the
Debtors; (3) $18.6 million in accounts receivable owed by the
United States, of which $17.1 million was used by the Debtors to
offset amounts owed by them and approximately $1.5 million of
which is being held in escrow; (4) $5 million? in trade payables
that the Debtors allegedly failed to pay in the ordinary course
of business pre-Closing; and (5) a $350,000 payment made by
Briarwood for an administrative claim that the Debtors settled
without Briarwood’s consent.

The LLC denies that any amounts are due to Briarwood under
the SPA. 1In addition, the LLC asserts that Briarwood owes the
estate: (1) the $19.1 million claim of the United States paid by
the Debtors in the event the Court concludes that the LLC must
repay the $18.6 million received from the United States; (2)
$25,000 for obligations under a stipulation with Rotech Medical
Corporation (“Rotech”) which Briarwood assumed under the SPA; (3)
$7.4 million in cash collateral the Debtors had posted for
letters of credit which Briarwood was required under the SPA to
replace; and (4) attorneys’ fees and costs incurred in this
litigation. Alternatively, the LLC seeks rescission of the SPA

as a result of Briarwood’s alleged breaches.

2 Although the Motion sought $9 million, the evidence
presented suggests that the trade payables claim is only $5
million. (Exs. B-26 & B-27.)



A. Trust Fund Taxes

Briarwood asserts that the Debtors withheld approximately $2
million in trust fund taxes from their employees prior to the
Closing which was not subsequently remitted to the taxing
authorities. (Ex. B-6.) Briarwood alleges that it has had to
pay those sums to the taxing authorities for which it is entitled
to be reimbursed by the estate.’ Briarwood asserts that the
Debtors’ failure to remit the trust fund taxes created a Material
Adverse Effect on the assets it acquired and is a violation of
the SPA, in which the Debtors represented that they were
operating in the ordinary course of business and in full
compliance with all applicable laws. (Ex. B-1 at §§ 3.12, 5.1 &
6.15.)

1. Working Capital Adjustment

The LLC initially argues that, even if the Debtors did
undertake to pay the trust fund taxes, the tax liability was an
issue resolved by the settlements the parties reached shortly
before Closing. The SPA originally provided that Briarwood would

pay $110 million for the assets subject to an adjustment (the

* The LLC argued that there was no evidence that Briarwood

paid these taxes. Evidence was presented, however, that the
entities to whom Briarwood sold the facilities did pay these
taxes and that Briarwood gave them credit for that payment.
(7/13/05 TR. at 16-18, 98; Exs. B-6 & B-7.) The purchaser of the
majority of the assets has confirmed that its claim for paying
those taxes is against Briarwood only and not the estate. (Ex.
B-29; 7/13/05 TR. at 154-55.) Therefore, for purposes of this
Opinion, the Court finds that Briarwood has paid those taxes.
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“Working Capital Adjustment”) if the Working Capital on Closing
was different from a baseline of $62 million. (Id. at §2.4.)
Shortly before Closing, however, the parties amended the SPA to
reduce the purchase price to approximately $98 million and to
eliminate the Working Capital Adjustment. (Exs. LLC-2 & LLC-3.)*
The LLC asserts that the trust fund taxes due by the Debtors
prior to Closing were originally included as part of the Working
Capital. The formula by which the Working Capital was calculated
expressly stated that “[flor the avoidance of doubt, taxes
payable with respect to periods prior to the Closing Date shall
be taken into consideration in calculating Working Capital.”
(Ex. B-1 at Schedule A n.2.) When the parties agreed to
eliminate the Working Capital Adjustment, however, the LLC argues
Briarwood waived any remedy for the Debtors’ failure to pay those
taxes. It argues that Briarwood’s request to be reimbursed is an
effort to avoid the effect of the modifications to the SPA.
Briarwood argues, however, that the elimination of the
Working Capital Adjustment did not eliminate the obligation of

the Debtors to pay the trust fund taxes as required by the SPA.

4

These modifications were done on July 21, 2003 (the “July
21 Stipulation”) and on August 29, 2003 (the “August 29
Stipulation”). The LLC argues that both Stipulations resulted
from Briarwood not being able to close as originally agreed and
that the ultimate effect of eliminating the Working Capital
Adjustment reduced the price by an additional $4 million.
(7/13/05 TR. at 199; Ex. LLC-6.) Briarwood asserts that the July
21 Stipulation was a result of the Debtors’ inability to close.

6



Briarwood notes that the July 21 Stipulation contains only a very

specific release of claims arising before that date. (Ex. LLC-2
at € 19.) The August 29 Stipulation contains no release language
at all. (Ex. LLC-3.) Therefore, Briarwood contends that neither

Stipulation absolves the Debtors of their obligations to
Briarwood under the SPA. (Exs. LLC-2 & LLC-3.)

The Court agrees with Briarwood. While the July 21
Stipulation released any defaults under the SPA existing as of
that date,” the trust fund taxes at issue arose after that time.
(Exs. LLC-2 at § 19 & B-6.) The August 19 Stipulation contained
discrete agreements, rather than any release of obligations the
Debtors may have that related to the Working Capital Adjustment.
In fact, taking the LLC’s argument to its logical conclusion
would mean that the Debtors were free to collect all the accounts
receivable and not pay any of the accounts payable because both
were part of the Working Capital Adjustment. The Court rejects
any characterization of the SPA that allows such an absurdity.

The witnesses testified that the parties had been

calculating the Working Capital Adjustment all Summer and were

5

The July 21 Stipulation provides in relevant part:
IHS and Briarwood hereby waive any defaults, if any, by
the other under the Stock Purchase Agreement up to the
date of this Stipulation, known or unknown, including,
without limitation, those allegedly resulting from
actions taken or failed to be taken by the parties on
or prior to the date of this Stipulation.

(Ex. LLC-2 at 9 19.)



generally aware of the amount at the time they waived that
requirement. In fact, the LLC’s witnesses testified that they
knew (because certain accounts receivable had not been received)
that the Working Capital Adjustment would have favored the
Debtors. The Debtors and Creditors’ Committee agreed to waive
that provision, however, in an effort to close and have finality.
That waiver, however, was not a waiver of any other provision of
the SPA. Therefore, the Court concludes that the Debtors were
still bound to perform the SPA in accordance with its terms, as
was Briarwood.

2. Liability under the SPA

The LLC argues, nonetheless, that it owes nothing for the
tax claim because it was not an item for which the Debtors were
responsible under the SPA. It asserts that under the SPA,
Briarwood assumed all liabilities except Excluded Liabilities and
that the taxes at issue were not listed as Excluded Liabilities.
(Ex. B-3.)

Briarwood disagrees, noting that any obligations of the
Debtors under the SPA itself are Excluded Liabilities. (Id.) It
argues that the Debtors’ obligation to pay the trust fund taxes
is mandated by section 3.17(b), in which the Debtors specifically
represented that

Except for Tax claims that will be discharged pursuant

to the Plan of Reorganization and Tax claims set forth

on Schedule 3.17(a), to the knowledge of the Seller,
all material Taxes payable by the Subsidiaries



have been paid (or shall be paid on or prior to the

Closing Date), and each of the Subsidiaries has

properly withheld and paid all material Taxes required

to have been withheld and paid in connection with

amounts paid or owing to any . . . employee.

(Ex. B-1 at § 3.17(b).) Further, the Debtors represented in
section 3.12 that they were in compliance with all applicable law
and in section 6.1 that all representations and warranties made
by them in the SPA were correct. As a result, Briarwood argues
that it is entitled to a claim for breach of the SPA for the
Debtors’ failure to pay withholding taxes.

The LLC argues that Briarwood cannot make any claim for
breach of representations and warranties because no
representations and warranties survived the Closing. The LLC
argues that the only recourse Briarwood had for breach of such
warranties was to terminate the SPA and not close. Once
Briarwood elected to close, however, the LLC contends that any
issue about the representations and warranties i1s moot.

The Court agrees with the LLC on this point. Briarwood may
not make any claim against the estate for the breach of any
representations and warranties in Article III of the SPA, because
the representations and warranties did not survive the Closing.
(Ex. B-1 at Art. VIII.) Further, the provisions in Article VI of

the SPA were merely conditions to Briarwood’s obligation to

close. When Briarwood did close, it waived those conditions.



Briarwood argues, however, that the Debtors were obliged
under section 5.1 of the SPA to operate in the ordinary course of
business between the execution of the SPA and Closing. (Id. at §
5.1.)°% Briarwood asserts that this provision constituted an
affirmative obligation, rather than merely a representation, and
that any liability arising from the Debtors’ failure to perform
is an Excluded Liability. (Ex. B-3.) The LLC argues that the
Debtors did continue to operate in the ordinary course of
business during this period.

Evidence was presented that the taxes at issue relate
principally to the payroll that was issued on August 29, 2003.
The Debtors’ former Vice President of Tax, Mark Fulchino,
testified that the Debtors funded only the net payroll from their
revolving line of credit on that day, as they normally did.
(8/10/05 TR. at 6-8, 14-15.) No funds were actually withheld for
the taxes at issue or segregated by the Debtors in a payroll
account or any other account. (Id.) Fulchino also testified
that based on the amount of the payroll tax, the taxes were
generally payable the next business day, which was September 2,

2003, after the effective date of the Closing.’ (Id. at 6-8.)

¢ The SPA defined Ordinary Course of Business as “the

ordinary course of business consistent with past custom and
practice, including with respect to quantity and frequency.
7 (Ex. B-1 at § 1.1.)

’ Some taxes were for earlier payrolls, but were also not
required to be paid until after Closing. (Ex. B-6.)
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The LLC also presented an expert witness, Robert Rosenfeld,
a financial consultant and CPA, who testified that this practice
was consistent with the practice of most companies and in
compliance with federal and state regulations. (Id. at 125-27,
137-38.)

Therefore, the Court concludes that in the ordinary course
of business, the Debtors would have paid the taxes on the next
business day (September 2, 2003), which was after the Closing was
effective. (Id. at 7-8.) The SPA only required that the Debtors
pay the taxes when due in the ordinary course of business prior
to the Closing. (Ex. B-1 at & 5.1.) The taxes at issue did not
come due in the ordinary course of business until after the
Closing. Consequently, the Court concludes that the Debtors did
continue to operate in the ordinary course of business with
respect to the payment of withholding taxes and, therefore, did
not breach section 5.1 of the SPA.

3. Trust Funds

Briarwood argues alternatively that it should be paid for
the taxes because they are “trust fund taxes” on which is
impressed a trust. 26 U.S.C. § 7501 (a) (“Whenever any person is
required to collect or withhold any internal tax from any other
person and to pay over such tax to the United States, the amount
of tax so collected or withheld shall be held to be a special

fund in trust for the United States.”). See also, Gephart v.

11



United States, 818 F.2d 469, 472 (6th Cir. 1987) (holding that

trust fund taxes are held for the exclusive use of the United
States and the employer may not use them for any other purpose).

The LLC disputes Briarwood’s argument that there is a trust
fund somewhere holding the taxes in question. As noted above,
the LLC presented evidence that there were no funds set aside for
these taxes in any bank account.

The Supreme Court has held that, in order to impress a trust
fund on cash, there must be some nexus between the withheld taxes

and that cash. See, e.g., Begier v. Internal Revenue Service,

496 U.S. 53, 66-67 (1990) (finding that debtor’s voluntary
payment of withholding taxes established the necessary nexus to
make them trust funds). 1In this case there is no nexus between
any funds held by the estate and the trust funds Briarwood
asserts it is owed. Therefore, the Court concludes that
Briarwood’s claim on this point must fail.®

4. Related to Cash

Briarwood also argues that the withholding taxes are
Excluded Liabilities because they relate to Excluded Assets,
namely Cash. (Exs. B-2 & B-3.) Briarwood asserts specifically

that the Debtors’ Cash at Closing consisted, in part, of the

® The LLC further argues that Briarwood is not the proper
party to assert that a trust fund was created; only the
government can, because the trust is imposed for its benefit, not
Briarwood’s. The Court finds it unnecessary to address this
issue, because it concludes that there was no trust fund.

12



taxes withheld from their employees on August 29, 2003.
Therefore, Briarwood contends that the liability for the taxes is
related to Cash, an Excluded Asset, and is an Excluded Liability.

The Court finds this argument unpersuasive. The Debtors’
former officers testified that the Debtors did not segregate any
cash for the withholding taxes and that the payroll was only
funded in the net amount from the Debtors’ revolving credit line.
Therefore, there was no specific cash to which the withholding
tax liability was related. If Briarwood’s argument were
accepted, any number of liabilities could be “related” to the
Debtors’ cash, thereby excusing Briarwood from its agreement to
assume and pay them. In the extreme, Briarwood could argue that
any account for which the Debtors promised payment is an Excluded
Liability because it is related to the Excluded Asset, Cash. The
Court cannot accept such an expansive reading of the SPA and,
therefore, rejects Briarwood’s argument.

5. Prepaid Items and Deposits

Briarwood finally argues that although the SPA provided that
the Debtors were to retain all Cash, “prepaid items” or
“deposits” were expressly excluded from Cash. (Ex. B-2.) It
argues that trust fund taxes are deposits because an employer 1is
obligated to deposit withheld funds with the government. 26
C.F.R. § 31.6302-1. As noted, however, the Debtors did not

deposit these funds into any account or pay these funds in

13



advance.

The LLC’s expert, Rosenfeld, testified that unpaid
withholding taxes are not “prepaid expenses” or “deposits” under
Generally Accepted Accounting Principles (“GAAP”). (8/10/05 TR.
at 139-42.) 1Instead, a prepaid item arises where a party has
paid in advance for goods or services to be provided. Insurance
premiums and subscriptions are prime examples. (See Miller GAAP
Guide, 3.04 (2002).)

Unlike prepaid items or deposits, the Debtors did not
deposit the withholding taxes in any account or pre-pay them.
(8/10/05 TR. at 6-8.) Further, unlike prepaid items or deposits,
Rosenfeld testified that withholding taxes are a liability rather
than an asset under GAAP. (Id. at 139.) The SPA references pre-
paid items and deposits as an exception to Cash, which is clearly
an asset. The obligation to pay the withholding taxes is not an
asset at all but is, instead, a liability. Consequently, the
Court rejects Briarwood’s argument and concludes that it has no
claim against the estate for the unpaid withholding taxes.

B. Funds Recouped by Georgia

Briarwood also seeks reimbursement from the LLC of
approximately $9.5 million in Medicaid payments that were
recouped by the Georgia Medicaid Authorities after Closing. The
recoupment resulted from over-payments Georgia had made to the

Debtors pre-Closing (between April and August 2003). Georgia

14



recouped the over-payments post-Closing from payments due to
facilities acquired by Briarwood.’

The Georgia over-payments resulted from Georgia switching
its claims payment vendor in the Spring of 2003. (Ex. LLC-27 at
19.) During the transition period, Georgia made estimated
payments to all nursing home operators based on historical
information. (Id.) Apparently, many nursing homes were
overpaid. Once Georgia realized its mistake, it instituted a
temporary policy of recouping the over-payments at the rate of
10% of weekly payments due to the operators until the exact
amount could be reconciled. (Id. at 20-21, 24.) Once
reconciled, Georgia sought the entire amount but often agreed to
a repayment schedule. (Id. at 26-27.)

The Debtors were aware of the Georgia over-payments. The
Debtors accounted for those over-payments by making a notation
(“prospective medicaid payment”) in a contra account to the
account receivable due from Georgia (resulting in a negative
balance for the Georgia receivable). The Georgia over-payments
were not segregated, however, but were deposited into the
Debtors’ bank accounts and swept into a concentration account

from which the Debtors’ lenders were paid. (8/10/05 TR. at 65.)

° The LLC also asserts that Briarwood failed to establish
that it paid this claim. As with the withholding taxes, however,
Briarwood did establish that this claim was paid by the operators
to whom it sold the facilities and offset against sums they owed
to Briarwood. (7/13/05 TR. at 25-26.)
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Sometime prior to the Closing, the Debtors and Georgia apparently
reconciled the amount of the Georgia overpayment. (Ex. LLC-27 at
29-30; Ex. B-18; 7/13/05 TR. at 103, 113-14.) A demand was first
made by Georgia for repayment of those sums in a letter dated
August 28, 2003. (Ex. B-18.) Although it is not clear when that
demand letter was received by the Debtors’ corporate office, no
repayments were, in fact, made prior to Closing.

Briarwood was also aware of the Georgia over-payments. The
Georgia contra account was included in the Working Capital
Adjustment calculations done by the Debtors and delivered to
Briarwood pre-Closing. (Ex. B-1 at S-3; 8/10/05 TR. at 43-44.)
The effect of including that account in the calculation was to
reduce Working Capital by the $9.5 million over-payment. (Id.;
7/13/05 TR. at 157.) The Debtors’ former Chief Accounting
Officer, John Nolan, testified that Briarwood’s representative,
Mel Feder, inguired about the Georgia account receivable because
it had a negative balance. (7/13/05 TR. at 169-70, 172-73, 202-
03.) William Johnsen, a consultant and Senior Vice President of
the Debtors, testified that he discussed the Georgia over-
payments with other Briarwood representatives as well and that he
told them the Debtors did not intend to pay Georgia before
Closing. (8/10/05 TR. at 42-44.) He testified that he told the
Briarwood representatives that the Georgia over-payments were a

liability that would flow through to Briarwood but that Briarwood
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would get the benefit of it as part of the Working Capital
Adjustment. (Id.)

1. Liability under the SPA

Briarwood asserts that the estate was responsible for the
Georgia over-payments, because the Debtors were obligated under
the SPA for any pre-Closing Medicaid recoupments. (B-1 at §
5.16.) Briarwood asserts that the Debtors’ obligation under the
SPA to make those payments was an Excluded Liability under the
SPA. (Ex. B-3.)

The LLC, however, asserts that section 5.16 of the SPA
supports its contention that nothing is due to Briarwood for this
item. That section originally provided for an escrow account
from which “Medicaid recoupments coming due post-Closing but
relating to pre-Closing periods shall be paid.” (Ex. B-1 at §
5.16.) On July 21, 2003, however, the parties modified the SPA
to eliminate the Medicaid escrow. (Ex. LLC-2.) As a result,
section 5.16 was modified to require only that the Debtors “pay
any Medicaid recoupments prior to the Closing in the Ordinary
Course of Business.” (Ex. LLC-2 at 1 29.)

The LLC presented testimony that the Debtors continued to
operate their businesses in the ordinary course at all times
prior to Closing. (8/10/05 TR. at 18, 66-67.) The Debtors’
former CEO and CFO testified that ordinarily over-payments by

Medicaid were repaid over time by recoupment. This practice was
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confirmed by the testimony of the Georgia representative. (Ex.

LLC-27 at 19-27.) In this industry, there are often over-
payments by Medicare and Medicaid agencies. (Id.; 7/13/05 TR. at
138-39.) When the accounts are reconciled, the over-payments are

recouped by offsetting them against current obligations due to
the hospital or nursing home. (Id.) In the case of the Georgia
over-payments, however, no agreement or recoupment had occurred
pre-Closing. (Ex. LLC-27 at 19-27.)

The Court agrees with the LLC’s interpretation of section
5.16 of the SPA. The SPA requires only the payment of Medicaid
recoupments in the ordinary course of business. In this case,
Georgia and the Debtors had not determined the amount of the
over-payment until the day before Closing. Therefore, no
recoupment actually occurred pre-Closing.®’

While the original SPA would have provided for the payment
of the Georgia recoupments from the Medicaid escrow, the
elimination of that escrow eliminated any right that Briarwood
had to be repaid any recoupments that might occur post-Closing.
In this case, Georgia did not recoup any of the over-payments
pre-Closing. (8/10/05 TR. at 82.) Thus, the Court concludes

that under the express language of the SPA, as modified, the

10 Briarwood asserts that the Debtors former Senior Vice

President, Johnsen, conceded on cross—-examination that the
Georgia overpayments were recoupments. (8/10/05 TR. at 82-83.)
Johnsen in fact testified that “It would be recoupment when the
State of Georgia recouped it.” (Id.)

18



Debtors were not responsible for the Georgia over-payments. The
Georgia over-payments are a liability assumed by Briarwood.

2. Pre-paid Items and Deposits

Briarwood seeks to recover these sums nonetheless by arguing
that the Georgia over-payments to the Debtors were prospective
payments (i.e., “prepaid items” or “deposits”) and, therefore,
assets acquired by Briarwood under the terms of the SPA. (Ex. B-
2.) Briarwood notes that the Debtors refer in their records to
the payments as “prospective medicaid payments.” (Ex. B-8.)
Georgia’s representative also referred to the over-payments as
prospective payments. (Ex. LLC-27 at 19-20.)

Simply calling something a “prospective” payment, however,
does not make it a pre-paid item or deposit. The fallacy of
Briarwood’s argument is that the Georgia over-payments are not
assets at all; they are liabilities. The evidence established
that there was not a bank account into which the Debtors
deposited the Georgia over-payments. (8/10/05 TR. at 65.)
Instead, those funds were swept into the Debtors’ concentration
account and used to pay their secured lenders. (Id.) At the
time of Closing, therefore, there was no asset but only a
liability for the repayment. (Id. at 66.)

As explained by Rosenfeld, over-payments by Medicaid
authorities are characterized as current liabilities on the books

of the nursing homes, rather than assets, because they are owed
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by the nursing home to the State. (Id. at 139-42.) The over-
payments could be recorded as an asset only on the State’s
records (whether as a pre-paid item or a deposit for future
services), because it is owed to the State. (Id. at 134-35.) 1In
this case, there was no pre-payment or deposit of funds that were
assets on the Debtors’ records for the Georgia over-payments.

Therefore, the Court concludes that the Georgia over-
payments were not pre-paid items or deposits that were excluded
from Cash. The Georgia over-payments were not assets at all but
instead were liabilities assumed by Briarwood.

3. Trust

Briarwood asserts nonetheless that the Georgia over-payments

do not belong to the Debtors because they should have been held

in trust for Georgia. See, e.g., In re Visiting Nurse Ass’n of

Western Pa., 101 B.R. 462, 464 (Bankr. W.D. Pa. 1989), aff’d, 143

B.R. 633 (W.D. Pa. 1992), aff’d, 986 F.2d 1410 (3d Cir. 1993)
(holding that bankrupt provider held over-payments in
constructive trust for Medicare). Therefore, Briarwood argues

that the Debtors were unjustly enriched by keeping those

payments.
The Court rejects this argument as well. The Visiting Nurse
case 1s distinguishable. In that case the debtor had segregated

the funds, placing them in a separate account in a different bank

from its operating accounts. 101 B.R. at 463. As noted above,
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in this case the Georgia over-payments were not segregated.
There is no nexus between those over-payments and any cash held
by the Debtors at Closing. Therefore, the Court cannot impress
any cash of the estate with a trust for the benefit of Georgia or
conclude that the Debtors were unjustly enriched by not repaying
Georgia. Under the express language of the SPA, as modified by
the August 29 Stipulation, Briarwood agreed that there would be
no Medicaid escrow from which such over-payments would be repaid
and that the Debtors were obligated only to repay those over-
payments in the ordinary course of business. Therefore, under
the SPA, the Court concludes that the estate received no more
than what Briarwood agreed it would.
4. Waiver

The LLC notes that Briarwood conceded this point earlier in
this case when one of the Georgia landlords filed a motion to
compel the Debtors to remit the over-payments back to Georgia
immediately. At the hearing on the Motion (post-Closing),
Briarwood conceded that it was liable and agreed to make the
payments in installments. (Ex. LLC-27 at 92-96.) Briarwood
asserts that by agreeing to make those payments it did not waive
any claim it had against the estate for those claims.

The Court rejects Briarwood’s contention. At the hearing,
the issue presented was whether the estate or Briarwood was

responsible for the repayment of the Georgia over-payments. (Id.
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at 91.) 1In response, Briarwood conceded its obligation to make
the payments. (Id. at 92-96.) It did not preserve any right to
pursue the estate for payments it agreed to make at that hearing.
(Id.)

Because the Georgia over-payments are a liability (not an
asset) assumed by Briarwood and because Briarwood has already
conceded its obligation to pay that liability, the Court
concludes that the estate has no responsibility to reimburse
Briarwood for this item.

C. Receivables Paid by the United States

Briarwood also asserts that it is entitled to receive $18.6
million in accounts receivable due from the United States, $17.1
million of which were set off against sums due by the Debtors and
$1.5 million of which is currently held in escrow. Specifically,
Briarwood argues that the SPA expressly provides that the Debtors
would be responsible for any claims that the United States might
have under the False Claims Act (the “False Claims”) while all
accounts receivable (even those due by the United States) were
sold to Briarwood. Briarwood contends that, in contravention of
those provisions, the Debtors entered into a settlement with the
United States (the “Global Settlement”) whereby the Debtors
agreed to pay $19.1 million in False Claims to the United States

and correspondingly received payment of $18.6 million of
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accounts receivable owed by the United States.'’ Briarwood seeks
the $18.6 million, arguing that Excluded Assets (which were kept
by the Debtors) do not include the receivables due from the
United States.

The LLC responds that Briarwood’s arguments are without
merit. It notes preliminarily that, if the account receivable is
owned by Briarwood simply because it is not on the Excluded Asset
list, then the False Claims are owed by Briarwood as well because
they are not on the Excluded Liabilities list. Further, the LLC
argues that the $17.1 million receivable was created “for
settlement purposes only” at the time the Debtors agreed to pay
the United States $19.1 million for the False Claims. (Ex. LLC-
20 at 9 IITI.B.1.b.) The net effect of the agreement was that the
Debtors owed the United States $2 million. Two claims were
acknowledged and two separate payments were made because the
claims related to two different government agencies: the False
Claims handled by the Department of Justice (“DOJ”) and the
claims for under-payments handled by CMS.

Briarwood asserts that this is not a correct reading of the

Global Settlement, because it did not condition the Debtors’

'Y The Debtors received $17.1 million shortly after the
Global Settlement was approved. Additional funds were
administratively frozen until appeals were concluded in late
2005, at which time the United States set off amounts due it
against those funds and remitted the balance (approximately $1.5
million) to the estate. The LLC and Briarwood agreed to place
the latter in escrow pending this decision.
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payment of the False Claims on the CMS payment being made. The
Court finds to the contrary. The Debtors’ payment of the False
Claims was due only after the Debtors received the CMS payment.
(Ex. LLC-20 at 9 III.C.1.)

The determination of whether the SPA precluded the setoff of
the CMS claims against the False Claims requires a close review
of the SPA and the Global Settlement. The LLC is correct that
the Court cannot determine this issue simply by reference to the
Excluded Assets and Excluded Liabilities schedules because
neither schedule references the False Claims or the CMS under-
payments. Briarwood argues that the False Claims are Excluded
Assets because liabilities of the Debtors arising under the SPA
itself are Excluded Liabilities and the Debtors had the
obligation to pay the False Claims under section 6.17 of the SPA.
That section provides:

6.17 Medicare Settlement. A comprehensive
settlement agreement with the Department of Justice,
CMS, OIG and/or any other applicable federal agency or
agencies regarding the asserted claims against Seller
and the Subsidiaries shall have been executed,
providing for a full settlement and compromise of all
such asserted claims against Seller and the
Subsidiaries arising under governmental health care
programs, other than those claims set forth on Schedule
6.17 (the “Medicare Settlement”). Seller shall take
reasonable steps to negotiate an agreement under which
such asserted claims (i) are the sole and exclusive
obligation of, and will be paid and satisfied solely
and exclusively by, the Seller, (ii) will not be
assumed by or become in any manner whatsoever an
obligation of the Purchaser or its Subsidiaries, and
(iii) do not become the liability of the Purchaser and
it Subsidiaries. Regarding the corporate integrity
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agreement arising from such settlement agreement, the

Seller shall take reasonable steps to ensure that such

corporate integrity agreement (i) is limited to the

facilities of the Seller that are subject to this

Agreement, and (ii) is inapplicable to, and does not

impose any compliance obligations upon, any facility

that is owned or operated by the Purchaser or any of

the Purchaser’s Affiliates.

(Ex. B-1 at § 6.17 (emphasis added).)

As the Court found above, Article VI of the SPA merely
contained conditions to Briarwood’s obligation to close on the
sale. When Briarwood closed, it waived those conditions. Even
if section 6.17 continues to have vitality, as Briarwood argues,
the Court concludes that its requirements have been met.

The Court disagrees with Briarwood’s assertion that the
Debtors are precluded by section 6.17 from using the account
receivable due from the United States to offset any False Claims
due by the Debtors to the United States. In fact, section 6.17
does not relate only to False Claims; it also requires that a
settlement be achieved with CMS, the entity that owed funds to
the Debtors for under-payments.

The Global Settlement also provides that the matters being
settled are the False Claims and the Debtors’ claims against CMS
for under-payments allegedly owed for cost reports prior to May
31, 2002. (Ex. LLC-20 at II.C & III.B.2.a.) Included in the
latter are claims relating to facilities that had already been

transferred to third parties other than Briarwood and claims

relating to a rate adjustment. (Id.) As part of a prior
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settlement, the parties had agreed that CMS could hold certain
payments due to the Debtors in administrative freeze. (Id.) 1In
the Global Settlement the parties agreed that those frozen funds
would be used to pay certain post-petition CMS claims until the
facilities were transferred. (Id. at I1IT1.B.4.d.) If there were
insufficient frozen funds to pay those claims, the Debtors agreed
to pay the difference; if there were any funds left after that
offset, they would be remitted to the Debtors. (Id.)

The Court concludes that, from the language of the Global
Settlement as well as the SPA, the funds paid by the United
States belong to the Debtors, rather than to Briarwood. The SPA
contemplated that all the claims of the United States would be
resolved by the Global Settlement between the Debtors and the
United States. 1In fact, they were. The only requirement was
that Briarwood would not have to go out of pocket to pay any such
claims. It did not. The claims were paid by the Debtors from
funds otherwise due to them by the United States that were also
encompassed in the Global Settlement. This result was
contemplated by the SPA.

Further, Briarwood had knowledge of the terms of the Global
Settlement and its effect on the accounts receivable owed to the
Debtors by the United States. The SPA was originally negotiated
between the Debtors and another purchaser in late 2002. When

Briarwood was the successful bidder at the auction, Briarwood and
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the Debtors negotiated additional minor revisions. The SPA was
signed on or about January 28, 2003. (Ex. B-1.)

In the interim, the Debtors were negotiating with the United
States. The terms of the Global Settlement were achieved in late
2002 and early 2003, subject only to a reconciliation of the
amounts due by CMS to the Debtors. Though it was not signed
until August 28, 2003, the Global Settlement was largely
finalized by early March 2003 and was approved as part of the
confirmation of the Debtors’ Plan on May 12, 2003. (8/10/05 at
47-50; Ex. LLC-5 at 44-45.)

The terms of the Global Settlement were fully vetted with
Briarwood. In fact, Briarwood participated in the negotiations
of the corporate integrity provisions of the Global Settlement,
because those provisions would continue to apply to the
facilities that Briarwood was purchasing. Further, the Debtors,
in discussing the Working Capital Adjustment with Briarwood’s
representative, Feder'?, explained that Briarwood would not be
receiving the CMS under-payments, which were being used to offset
the False Claims. (7/13/05 TR. at 174-78.) In memos to
Briarwood, Feder noted as early as June 18, 2003, that the

receivables due from the United States prior to May 2002 were

2 Although Briarwood asserts that Feder was not retained

by Briarwood to calculate the Working Capital Adjustment, his
work papers show that he did work on that matter and that he sent
his work to Briarwood.
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excluded from the Working Capital Adjustment and covered by the
Global Settlement. (Ex. LLC-7; Feder Deposition at 110-13.)
Finally, the terms of the Global Settlement were disclosed
in the Debtors’ Plan of Reorganization and Disclosure Statement,
which also incorporated the sale to Briarwood.'® In proffered
testimony at the confirmation hearing, the Debtors explained the
Global Settlement in detail, including the fact that the False
Claims ($19.1 million) would be offset by under-payments due to
the Debtors ($17.1 million). (Ex. LLC-26 at 81-83.) Therefore,
Briarwood was well aware of the terms of the Global Settlement
and, specifically, that the claims the Debtors had against CMS
were being used to offset the False Claims. Briarwood did not
object to the Global Settlement and, as it was incorporated in
the Plan, Briarwood is bound by it. 11 U.S.C. §1141(a). See,

e.g., Donaldson v. Bernstein (In re Insulfoams, Inc.), 104 F.3d

547, 554 (3d Cir. 1997) (“A confirmation order is res judicata as
to all issues decided or which could have been decided at the

hearing on confirmation.”) quoting In re Szostek, 886 F.2d 1405,

1408 (3d Cir. 1989) (holding same with respect to chapter 13

plan) .

'* The Disclosure Statement explained the effect of the
Global Settlement, including the provision that “the Federal
government will receive on the Effective Date a payment of
$19,100,000, a portion of which will be set off against certain
underpayments due to the Debtors, in full settlement and
satisfaction of the United States Claims.” (Ex. LLC-5 at 44.)
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Therefore, the Court concludes that the sums set off and
paid by the United States and/or CMS under the Global Settlement
were excluded from the assets sold to Briarwood and are not due
to it under the terms of the SPA.

D. Trade Pavables

Briarwood also asserts that it is entitled to reimbursement
for trade payables it had to pay post-Closing, which the Debtors
failed to pay in the ordinary course of business pre-Closing, as
required by the SPA. (Ex. B-1 at § 5.1.) Briarwood presented
evidence that in the four months prior to the signing of the SPA,
the Debtors’ total Past Due accounts payable averaged $2.2
million. (Ex. B-27.) During the eight months between the
execution of the SPA and the Closing, the total Past Due accounts
payable averaged $5.2 million. (Ex. B-26.) As of the Closing,
the Past Due accounts payable totaled $7.2 million. (Id.) This
evidence, Briarwood asserts, proves that the Debtors did not
continue to operate in the ordinary course of business pre-
Closing but instead allowed accounts payable to increase so that
Briarwood would have to pay them.

The LLC responds that the SPA clearly provides that
Briarwood is responsible for paying the accounts payable, because
they are not listed as Excluded Liabilities. (Ex. B-3.) The LLC
further disputes Briarwood’s assertions that the Debtors did not

continue to pay trade payables in the ordinary course of business
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until Closing.'*

The evidence presented confirms that the LLC is correct.

The former officers of the Debtors!” (who had knowledge of the
Debtors’ operations between the execution of the SPA and Closing)
testified that the Debtors did continue to operate in the
ordinary course of business during that period. (7/13/05 TR. at
122, 127-28, 201-02; 8/10/05 TR. at 67-68.)

Further, the accounts payable summaries show that the total
accounts payable (as opposed to the past due payables) showed no
material increase during the relevant period. (Exs. B-26 & B-27;
7/13/05 TR. at 127-28.) The Debtors’ former officers explained
that the Debtors had sold Rotech, their most profitable division,
in the Spring of 2002. (7/13/05 TR. at 118-20; 8/10/05 TR. at
18-19.) Thereafter, it was important for the Debtors to manage
their cash flow by matching payments to vendors with receipts

from accounts receivable. (Id.) The witnesses testified that

14

The LLC also argues that the trade payables are not due
to Briarwood, because any failure to pay them was to be remedied
by the Working Capital Adjustment which Briarwood waived. For
the reasons stated in Part Al above, the Court rejects this
argument.

The LLC further argues that there is no evidence that
Briarwood has been damaged, because Briarwood failed to establish
that it paid these claims. Again, the Court finds sufficient
evidence that Briarwood compensated the operators to whom it sold
the facilities for the accounts payable. (7/13/05 TR. 98, 154-
55; Ex. B-29.)

> Many of the Debtors’ former officers are now employed by

the entity to whom Briarwood sold the majority of the Debtors’
facilities.
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during the Summer of 2003 accounts receivable rose by almost $11
million. (7/13/05 TR. at 200.) The Debtors’ failure to receive
payment of those receivables (all of which went to Briarwood at
Closing) affected their cash flow and the timing of the payment
of accounts payable. (Id.)

Based on this evidence, the Court concludes that the Debtors
did continue to operate in the ordinary course of business prior
to Closing and that the increase in the accounts payable was a
result of the Debtors’ using funds received from collection of
receivables to pay the payables, a practice in place since the
sale of Rotech in the Spring of 2002. This conclusion is
bolstered by the fact that the Debtors believed until immediately
before Closing that the purchase price would be adjusted downward

by any build-up of trade payables as a result of the Working

Capital Adjustment. The Debtors had no incentive to miss those
payments. Consequently, the Court will deny Briarwood’s claim on
this point.

E. I10S Payment

Finally, Briarwood asserts that it is entitled to $350,000
for an administrative claim owed by Briarwood to IOS Capital,
Inc. f/k/a IKON Capital, Inc., and its affiliates (“I0S”). The
Claim is the result of a settlement reached by the Debtors and
I0S without Briarwood’s consent. Briarwood argues that under the

SPA the Debtors were not allowed to settle any matter without its
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consent if it would impose more than $250,000 in liability on
Briarwood. (Ex. B-1 at § 5.1(c), (g), (h) & (k).) Therefore,
Briarwood asserts that it is not responsible for the
administrative claim of IOS and that the Debtors must reimburse
it for having paid IOS. Briarwood also argues that the IOS claim
is an Excluded Liability because it is related to an Excluded
Asset (the Debtors’ preference action against I0S).

1. Reasonableness of Settlement

The I0S settlement arose when, in January 2002, the Debtors
filed a preference action against IOS seeking recovery of
approximately $250,000. TIOS had asserted an administrative claim
of $2 million, as well as numerous pre-petition claims.'® On
August 27, 2003, the Debtors settled with IOS by agreeing to
dismiss the preference action and to grant IOS a general
unsecured claim in the amount of $1.6 million and an
administrative expense in the reduced amount of $350,000. Under
the settlement, IOS also agreed to abandon certain property to
Briarwood. While Briarwood originally objected to the IOS
settlement, it withdrew its objection and conceded the settlement
was fair. Briarwood did, however, reserve the right to assert a

claim against the Debtors for any payments it made to IOS.

¢ Under the SPA, Briarwood is responsible for most

administrative claims while the estate is responsible for general
unsecured claims. (Ex. B-3.)
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The LLC argues that the SPA (which regquired the Debtors to
obtain the consent of Briarwood to any settlement in excess of
$250,000) also required that Briarwood not unreasonably withhold
its consent. (Id.) By stipulating to the reasonableness of the
I0S settlement, the LLC argues that Briarwood could not
reasonably refuse to consent to that settlement. Furthermore,
the LLC notes that the overall effect of the settlement was to
give Briarwood the benefit of the I0S preference owned by the
Debtors by reducing claims for which Briarwood was liable. The
settlement also gave Briarwood miscellaneous IOS property.
Therefore, the LLC argues that Briarwood’s refusal to consent to
the IOS settlement is unreasonable.

The Court agrees. The settlement with IOS gave Briarwood
the benefit of the preference claim the estate had against IOS,
which reduced the amount due by Briarwood by up to $250,000. The
Debtors could have settled the preference action separately from
the claims for which Briarwood was responsible. 1In that event,
the Debtors would have recovered their preference of $250,000 and
I0S would have asserted an administrative claim of at least
$600,000 against Briarwood. Therefore, the Court concludes that
the IOS settlement was reasonable from Briarwood’s perspective.

2. Excluded Liability

Briarwood alternatively argues that it did not assume the

I0S liability because Excluded Liabilities included “Liabilities
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relating to Excluded Assets.” Briarwood asserts that, because
the I0S preference was an Excluded Asset, the administrative
claim of IOS is an Excluded Liability. The LLC responds that the
I0OS administrative claim was not related to the preference; it
was the result of other claims that IOS had against the estate.

The Court agrees with the LLC on this point. To accept
Briarwood’s argument would be to conclude that any creditor
against whom the estate had a preference claim must be excluded
from the trade payables assumed by Briarwood. Such a conclusion
is not supported by the language of the SPA. The SPA defines
Excluded Liabilities to include “Liabilities relating to Excluded
Assets.” (Ex. B-3.) It clearly requires some relationship
between the Excluded Asset and the liability, other than simply
the identity of the parties. For example, “Liabilities relating
to Excluded Assets” could logically mean the costs of bringing
preferences or costs incurred in connection with preserving or
collecting an Excluded Asset.

If instead, as Briarwood asserts, the parties meant to
exclude any trade payable because the creditor owed a preference,
the definition of Excluded Liabilities would have read “Any
liabilities owed to a party owing an Excluded Asset or Preference
to the Debtors.” The SPA does not so state, and therefore, the

Court rejects Briarwood’s argument.
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Briarwood argues nonetheless that the IOS administrative
claim does have a relationship to the preference: the preference
would be a defense to the administrative claim under section
502 (d) . Further, it asserts that the motion for approval of the
I0S settlement stated that IOS had asserted a potential right of
setoff to the preference for the administrative claim. The LLC
denies that IOS raised its administrative claim in any
counterclaim to the preference and asserts that, in substance,
the administrative claim is not related to the preference.

The Court agrees with the LLC. A preference defendant
cannot raise as a defense to a preference a claim the estate owed
to it. In fact, section 502 (d) has the opposite effect:
disallowing any claim a defendant may have until it satisfies any
preference claim the estate has against it. 11 U.S.C. § 502(d).
This alone, however, is insufficient to make the Debtors’
preference related to the IOS claim. Section 502(d) 1is
applicable to all creditors against whom a preference or other
transfer action may be brought. Therefore, to accept Briarwood’s
argument that the claims are related would mean that all trade
payvables against whom the Debtors had avoidance actions were
Excluded Liabilities. The Court will not read the SPA so
expansively.

Finally, Briarwood asserts that IOS’s administrative claim

arises from the failure of the Debtors to pay the monthly expense
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due to IOS in the ordinary course of business. The LLC denies
this assertion and notes that the IOS administrative claim is the
result of 300 equipment leases with numerous operating Debtors.

As noted above, the former officers of the Debtors testified
consistently that the Debtors continued to operate their
businesses in the ordinary course of business between the
execution of the SPA and the Closing. (8/10/05 TR. at 18, 66-
67.) Consequently, the Court finds that Briarwood is not
entitled to any reimbursement of the IOS administrative claim for
which it is liable under the SPA.

F. Limitation on Liability

Because the Court concludes that the estate owes nothing to
Briarwood, it is unnecessary to address the arguments of the LLC
that any claim of Briarwood is limited by the terms of the SPA to

$2 million'’ or was waived pursuant to the July 21 Stipulation.®®

7 Section 11.2 of the SPA provides:

Section 11.2 Liquidated Damages. Notwithstanding

anything to the contrary herein, including without

limitation, the provisions of Sections 11.13 and 11.15,

the sole and exclusive monetary remedy of the Purchaser

for any breach by the Seller of the terms of this

Agreement shall be to receive its actual damages in an

amount of up to $2,000,000.
(Ex. B-1 at § 11.2.)

' The July 21 Stipulation waived all defaults that arose
prior to the date of that Stipulation. (Ex. LLC-2 at 19 19.)
Based on that waiver, the LLC asserts that Briarwood has waived
the right to assert the United States claim, the trade payables
claim, and the Georgia claim, which are all based on activity
occurring prior to July 21, 2003.
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G. Cross Claims by LLC

1. Rescission

The LLC argues that, in the event the Court finds in favor
of Briarwood on any of its claims, the Court should rescind the
SPA because the Debtors closed on that agreement under the
mistaken belief that Briarwood could not make any of those
claims.?® Briarwood argues that the LLC’s rescission claim is
time-barred under section 1144, Rule 60 (b) and applicable state
law, that Briarwood’s enforcement of its rights under the SPA
does not mean it made any misrepresentations, that the LLC cannot
seek rescission without rescinding the Plan as well, and that
rescission would require that the LLC restore Briarwood to its
prior status (by returning the $98 million purchase price, for
example) .

The Court finds it unnecessary to address the rescission
claim of the LLC. The LLC sought rescission only in the event
that the Court concluded that Briarwood was entitled to

reimbursement for the withholding taxes, Georgia over-payments,

19

Specifically, the LLC asserts that by agreeing to the
August 29 modifications, Briarwood represented that it would
close without seeking a purchase price adjustment based on
Working Capital. If Briarwood were able to recover the tax
claim, the Georgia claim and the trade payables claim, the LLC
contends Briarwood’s representation would have been false.
Furthermore, the LLC asserts that Briarwood’s failure to object
at any time during the Plan confirmation process to the Global
Settlement was a representation that Briarwood did not own the
Debtors’ claims against the United States and that they could be
set off against the sums the Debtors owed.
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and/or the CMS under-payment. Because the Court has concluded
that none of Briarwood’s claims have merit, the rescission claim
is moot.

Briarwood also argued that because the LLC is seeking
rescission, it is precluded from also seeking damages from

Briarwood for breach of contract. See, e.g., American Woolen Co.

of New York v. Samuelsohn, 123 N.E. 154, 155 (1919) (concluding

that “an action to rescind a contract of sale on the ground of
fraud and to recover goods alleged to have been sold in reliance
upon fraudulent misrepresentations is inconsistent with an action
on the contract of sale.”).

The LLC disagrees. It notes that the Federal Rules of Civil
Procedure allow pleading in the alternative and that the
plaintiff need not elect which remedy it seeks before trial
unless the failure to elect would be prejudicial to the

defendant. Fed. R. Civ. P. 8(e) (2). See, e.qg., Omega Executive

Services, Inc. v. Grant, No. 78 Civ. 46lo, 1980 WL 1432, at *2

(S.D.N.Y. 1980); E.H. Boly & Son, Inc. v. Schneider, 525 F.2d 20,

23 n.3 (9th Cir. 1975); Croce v. Kurnit, 565 F.Supp. 884, 894

(S.D.N.Y. 1982). It distinguishes the cases cited by Briarwood,
arguing that in those cases the contract had already been
rescinded, thereby precluding a later suit for breach of the

contract. See, e.g., American Woolen Co., 123 N.E. at 156

(holding that because plaintiff had elected to rescind and
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succeeded on its effort to reclaim its goods, it was not entitled
to sue for breach of contract).

The Court agrees with the LLC. The LLC was free to argue in
the alternative. Simply asserting a claim for rescission (that
has not been granted by the Court) does not preclude the LLC from
seeking damages for breach of contract.

2. IHS-Rotech Stipulation

On March 26, 2002, Rotech emerged from chapter 11 pursuant
to a separate plan of reorganization. In connection with the
Rotech Plan, the Debtors had stipulated, inter alia, to
administer and fund all of Rotech’s retained professional and
general liabilities through the effective date of the Rotech
Plan. The LLC asserts that Briarwood assumed those liabilities
under the SPA. The LLC presented evidence that Briarwood has
failed to pay a claim of approximately $25,000 in attorneys’ fees
incurred in connection with a personal injury claim related to
Rotech. (8/10/05 TR. at 155.)

Briarwood contests this claim, asserting first that it is
not an obligation it assumed because it relates to professional
fees which are Excluded Liabilities. (Ex. B-3.) The Court
rejects Briarwood’s contention. The attorneys’ fees that were
Excluded Liabilities under the SPA were “All administrative
expenses incurred by [the Debtors] for professional services

rendered i1n connection with its reorganization.” (Id. (emphasis
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added) .) The claim in question, though professional fees, does
not appear to have been incurred in connection with the Debtors’
reorganization, but instead was incurred in connection with the
administration of professional and general liability claims of
Rotech. (8/10/05 TR. at 155-56.) The Court concludes,
therefore, that the claim is not an Excluded Liability.

Additionally, Briarwood asserts that the LLC failed to
establish that the claim is one covered by the Rotech stipulation
because there is no evidence that the claim arose before the
effective date of the Rotech Plan, that it was related to a
professional or general liability claim, or that the claim itself
is valid. The Court agrees with Briarwood in part. Although
evidence was presented that the claim was for professional fees
related to a professional or general liability claim, no evidence
was presented as to the validity of the claim itself or when it
arose. (Id. at 155-56, 160.) Therefore, the LLC has failed to
establish that it is covered by the Rotech stipulation or that
Briarwood has any obligation to pay it. The Court will deny the
LLC’s claim on this point.

3. Attornevys’ Fees

Pursuant to the SPA, the prevailing party is entitled to the
attorneys’ fees and costs associated with any action relating to
the SPA. Section 11.11 of the SPA provides that “[s]lhould either

party institute any arbitration, action, suit or other proceeding
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arising out of or relating to this Agreement, the prevailing
party shall be entitled to receive from the losing party
reasonable attorneys’ fees and costs incurred in connection
therewith.” (Ex. B-1 at § 11.11.)

Although the LLC has prevailed on all claims brought by
Briarwood in this contested matter, it has not prevailed on all
its counterclaims. Therefore, the Court concludes that there is
no “prevailing party” and that an award of attorneys’ fees and
costs is not warranted.

4, Reimbursement of Cash Collateral Securing Bonds

Prior to the Effective Date, on July 27, 2001, the Debtors
had obtained surety bonds from Greenwich Insurance Company which
were required for it to operate. According to the LLC, the bonds
were secured by irrevocable letters of credit in the amount of
$7,420,808.50. The Debtors were required by their lenders to
post cash collateral in that amount to secure the letters of
credit obligation.

The LLC asserts that, under section 2.2 of the Plan,
Briarwood was to replace the Greenwich letters of credit, among
others, and that Briarwood confirmed this obligation in the July
21 Stipulation. (Ex. LLC-2 at 9 9(a).) The LLC seeks an order
directing Briarwood to replace the letters of credit and to
reimburse the estate for the costs of maintaining the cash

collateral to support the letters of credit since the Closing
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(allegedly $185,520.21 per year).

Briarwood contests this claim. It asserts that, under the
July 21 Stipulation, the Debtors waived Briarwood’s obligation to
replace the letters of credit relating to the Florida facilities.
It alleges (in a post-trial submission) that approximately 95% of
the LLC’s claim is related to the Florida facilities.

As noted above, the parties have not concluded the record on
this issue and the matter was continued for additional hearing.

Consequently, the Court cannot decide this issue at this time.

IV. CONCLUSION

For the foregoing reasons, the Court will deny the Motions
of Briarwood to compel compliance with the SPA and will deny most
of the LLC’s counterclaims. The Court will schedule a status
hearing on the remaining issue in dispute.

An appropriate order is attached.

BY THE COURT:

PACETE SRR, W

Mary F. Walrath
United States Bankruptcy Judge

Dated: June 20, 2006
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IN THE UNITED STATES BANKRUPTCY COURT
FOR THE DISTRICT OF DELAWARE

IN RE: Chapter 11

INTEGRATED HEALTH SERVICES,
INC., et al.,

Case Nos. 00-389 (MFW)
through 00-825 (MFW)
Debtors. (Jointly Administered Under
Case No. 00-389 (MFW))

—_— — — — — — —

ORDER

AND NOW, this 20th day of JUNE, 2006, upon consideration of
the Motions of Abe Briarwood Corporation (“Briarwood”) to Compel
the Debtors to Comply with the Stock Purchase Agreement and to
Permit it to Release Certain Funds Held by it in Escrow and the
responses of the IHS Liquidating LLC (the “LLC”) thereto, and for
the reasons stated in the accompanying Opinion, it is hereby

ORDERED that the Motion of the LLC for leave to file a
supplemental memorandum is hereby GRANTED; and it is further

ORDERED that Motions of Briarwood are hereby DENIED; and it
is further

ORDERED that the LLC’s counterclaims, except with respect to
its request that Briarwood be compelled to replace the letters of
credit related to the Greenwich Insurance Company bonds, are
hereby DENIED; and it is further

ORDERED that a hearing to consider the LLC’s request that

Briarwood be compelled to replace the letters of credit or



collateral related to the Greenwich Insurance Company bonds is

rescheduled for status hearing on June 27, 2006, at 2:00 pm.

BY THE COURT:

?b‘}$A£}T>¢hé§Aﬁ§&b.

Mary F. Walrath
United States Bankruptcy Judge

cc: Robert S. Brady, Esquire’

1

Counsel for the LLC shall serve a copy of this Order and
accompanying Opinion on all interested parties and file a
Certificate of Service with the Court.
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The Brandywine Building

1000 West Street, 17th Floor
Wilmington, DE 19899-0391

Counsel for IHS Liquidating L.L.C.

Arthur Steinberg, Esquire

Lester M. Kirshenbaum, Esquire
Kaye Scholer LLP

425 Park Avenue

New York, NY 10022-3598

Counsel for IHS Ligquidating L.L.C.

Abraham Backenroth, Esquire
Backenroth Frankel & Krinsky LLP

489 Fifth Avenue, 28th Floor

New York, New York 10017

Counsel for Abe Briarwood Corporation

Frederick B. Rosner, Esquire

Jaspan Schlesinger Hoffman LLP

1201 N. Orange Street, Suite 1001
Wilmington, DE 19899-0391

Counsel for Abe Briarwood Corporation



